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Prologue
 
 
A note on this edition
This book began life as a seminar deck. The original slides used real clauses — amalgamated from major contract and subcontract conditions the authors encountered over decades of consulting to contractors and subcontractors on payment and contract matters — to show subcontractors exactly what they were signing, what it meant, and what to do about it. That structure is preserved here: each topic still sets out the clause, its effect, and a strategy.
This edition updates the legislative references. Queensland's Building and Construction Industry Payments Act 2004 (BCIPA) — the Act referred to throughout the original presentation — was repealed on 17 December 2018. It was replaced by the Building Industry Fairness (Security of Payment) Act 2017 (Qld) (the BIF Act), which now carries the security of payment regime (in Chapter 3), the simplified subcontractors' charges regime (Chapter 4) and statutory trust account regime (Chapter 2A/4) that BCIPA and the Subcontractors' Charges Act 1974 used to provide separately. Wherever the original material refers to "the BCIPA," this edition explains the equivalent (and in most cases, expanded) protection now found in the BIF Act.
This edition also draws on Max Abrahamson's 1982 paper Risk Management, presented to the International Construction Law Conference in Sydney. Abrahamson was one of the first construction lawyers to set out, in plain principle, who should carry a construction risk and why. His five principles for placing risk — control, insurability, benefit, efficiency, and "where it falls" — are woven through this book because they explain, better than any clause-by-clause commentary can, exactly why so many of the clauses discussed here are unfair: they place risk on the party least able to control, price, insure or absorb it.
Disclaimer: The clauses discussed in this book are examples only — an amalgam of provisions the original authors encountered in major contract and subcontract conditions over many years of consulting. They are provided for education and training. Nothing in this book is legal advice. Legislation, case law and standard forms change.  The book should only be used as a reference and a warning when contemplating entering a contract. 
 
If you find anything in this book that has been updated or overridden by legislation or judgement, please write to the author at john@lowry.com.au.  We will incorporate all updates and changes in subsequent editions.
 
Testimonial: Your seminar was the most valuable advice we ever received.  Now, when we sign a subcontract, I open the deck at the pre-contract meeting.  If a proposed clause is listed in the deck as “walk away”, I ask for it to be removed or changed.  If the answer is no, I close my laptop and walk away.  When the contractor asks, “What is that?’ I tell them, “It’s my Bible.”  We have not lost a proper claim since that day.  Manuel B.
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How to use this book
Each chapter in Parts Two and Three follows the same three-part structure the original seminar used: the clause (a representative example, not a quotation from any single real contract), its Effect in plain English, and a recommended Strategy. Read the clause first and ask whether your own subcontract contains something similar — most Queensland head contractor and principal subcontracts drafted since the mid-1990s contain a recognisable version of many clauses in this book. Where a chapter references specific legislation, treat the reference as a starting point for advice, not a substitute for it — legislation, thresholds and case law move, and this edition reflects the position as at August 2026.
Three companion tools sit alongside the clause-by-clause material:
•          The Risk Profiling method (Chapter 9) gives you a simple way to score any clause on impact, frequency and likelihood, and to choose between pricing, insuring, managing, negotiating or walking away from it.
•          The Abrahamson principles (Chapter 4) give you the underlying logic for why a risk allocation is efficient or not — useful when you need to explain to a client or head contractor, in terms they will recognise, why a particular clause should change.
•          The Risk and Clause Checklist (Appendix B) and Sample Payment Procedures Schedule (Appendix D) turn the book into a working document — something to run against every new contract before you sign, not just read once.
 
 
PART ONE — THE LANDSCAPE
Chapter 1: Welcome & Introduction
Who we are, and why this book exists
John Lowry has worked for over four decades in the construction industry and through industry associations promoting ethical construction practice. Joined by his son Peter, the business has spent the past two decades concentrating on contract management, payment recovery and software development to support contractors and subcontractors.
The underlying philosophy is a line from Buckminster Fuller: "You can't tell people what to do, just do something." Where the authors saw a need — subcontractors signing contracts they did not understand, and being damaged by clauses they had no power to negotiate — they built seminars, then software, then this book.
There is a proliferation of damaging contract clauses in construction contracts. They damage businesses, people, families and the broader economy. They are unproductive, and they inhibit teamwork, innovation, technology adoption and employment. It can be changed — but only if the businesses affected (not just their industry associations) engage and get involved.
Why nobody talks about it
Many subcontracts now contain a confidentiality clause of roughly this form:
"This Subcontract and its terms are confidential. The Subcontractor must ensure that information provided to or obtained by the Subcontractor in connection with the Subcontract, the Subcontract Works or the operations of the Contractor... will not, without the Contractor's prior written consent, be used or disclosed by the Subcontractor or any other person... This clause survives termination of this Subcontract."
The practical effect is that subcontractors cannot compare notes. One industry association reported that its members were reluctant even to attend a seminar about unfair contract clauses, for fear of being seen to support change. Whether the underlying intimidation is real or only perceived, the chilling effect is real, and it keeps unfair terms in the market longer than they would otherwise survive.
In addition to this, we have personal and anecdotal experience where subcontractors have been subjected to intimidation and rumour if they dare to invoke their legal rights.
Strategy: Confidentiality clauses of this kind are close to unavoidable in standard-form major contracts.  But you can still benchmark clauses (not specific deals) with your accountant, your industry association, your lawyer, and generic contract-review services — none of which requires disclosing the confidential terms of a particular project. Keep a private, de-identified register of every "killer clause" you encounter across contracts; over time it becomes your most valuable negotiating asset.
 
 
Chapter 2: We Have a Dream
The construction industry has a future that is productive, sustainable, innovative and cooperative — one that focuses its energy on working as a team towards client outcomes. Achieving that requires win-win solutions, not risk-transfer contracts that treat every project as a zero-sum contest.
Dr Martin Barnes, CBE — the project management pioneer who invented the Barnes Time-Cost-Quality Triangle and co-authored the UK's NEC contracts and the civil engineering standard method of measurement — put it this way in relation to the NEC suite:
"Traditional contracts in the construction area were all designed and drafted with no idea of stimulating good management — it was a revolutionary idea that they might. Essentially, I designed NEC as a way of managing all the interfaces on a project so that people were motivated towards foresighted co-operation instead of retrospective arguments about money."
And in his foreword to CESMM3:
"The less contractual pressures cause distortion of the form of the prices exchanged from actual costs... the better... Confidence in being paid fully, promptly and fairly will lead to the prosperity of efficient contractors and the demise of those whose success depends more on the vigour with which they pursue doubtful claims."
The essential idea: if payment procedures do not track the actual construction process as closely as possible, contractors and subcontractors stop focusing on the work and start focusing on the paperwork needed to get paid. That is precisely the trap most of the clauses discussed in this book set.
 
 
Chapter 3: Basic Principles of Contract
Four principles run through everything in this book:
Risk should be carried by the person most able to carry it. Not the person with the least bargaining power to resist it — the person best placed, by knowledge, control or insurability, to manage it.
Contracts should let people concentrate on the job, not on getting paid. Every clause that adds a documentation hurdle, a notice trap, or a conditional payment step diverts attention and resources from construction to paperwork.
Risk management is not a legal problem. Contracts are not a management tool; they are an intervention in a process that allocates risk and reward. Good management happens on site, in trusted data and programs, in supervision and in relationships — not in clause 14.7(c)(iii).
A properly functioning industry is productive, profitable and innovative. Risk-averse contracting undermines all three, by rewarding the party that can draft the most one-sided document rather than the party that builds the best project.
These are not merely aspirational. Chapter 4 sets out a rigorous framework — Max Abrahamson's — for testing whether a specific risk allocation in your contract is efficient, or merely convenient for the stronger party.
 
 
Chapter 4: Understanding Risk — The Abrahamson Principles
Every clause discussed later in this book is, at bottom, a decision about who carries a risk. It helps to have a framework for judging whether that decision is sound, rather than simply reacting clause by clause. The clearest framework available comes from Max Abrahamson's 1982 paper Risk Management, delivered to the International Construction Law Conference in Sydney and still regarded as a foundational text in construction law on risk allocation.
Risk is not one thing
Abrahamson's starting point is a simple but often-missed observation: construction risk is not a single category. He catalogues risks across physical site conditions, delay and disruption, direction and supervision, damage and injury, shortage of resources, government policy, industrial conflict, payment, inflation, and arbitration and law. What strikes him is "not only the number of classes of risk placed on contractors, but how arbitrary is the division of risk between them and their clients." The historical reason contractors carry so much of this list is simply that, when standard forms were first developed, contractors were seen as labour masters — a rationale that has little to do with who can actually manage the risk today.
Five principles for placing a risk
Abrahamson proposes that a party should bear a construction risk where:
1.        It is in his control — if the risk eventuates, it will be due to that party's wilful misconduct or lack of reasonable care.
2.        He can insure it economically — and it is more efficient for that party to price the premium into his charges than for the other party to do so.
3.        The preponderant economic benefit of the risk accrues to him.
4.        Placing the risk on him serves the long-term efficiency of the industry — including planning, incentive and innovation.
5.        If none of the above apply, the loss should simply lie where it falls, rather than incurring the cost and uncertainty of trying to transfer it.
Read the "no claims," "site conditions," "delay costs," and "extension of time" clauses in Part Three of this book against these five principles. Almost none of them survive the test. A subcontractor who has no access to the head contract program cannot control delay caused by other trades; a subcontractor forced to accept "no fallback" liability clauses is being asked to insure a risk no insurer will actually price. Abrahamson's framework gives you the vocabulary to make that argument in a negotiation, rather than simply asserting the clause feels unfair.
Measuring a risk
Abrahamson also insists that a risk has three dimensions — frequency, probability and severity — and that different principles apply to different sizes of risk. A risk that is low-severity and high-frequency (say, minor discrepancies in documents) is exactly the kind of risk that can sensibly be priced into a contingency and carried by a subcontractor. A risk that is low-probability but catastrophic in severity (a total loss of the business through an uncapped indemnity, or an unpriceable "no delay costs" clause) cannot be managed by a contingency at all — no contingency percentage protects a business from a single project blowing it up. This is why the "risk profiling" method used later in this book (Chapter 9) scores clauses on impact, frequency and likelihood: it is a direct, practical application of Abrahamson's measurement principle.
Ground conditions: the classic case
Abrahamson devotes much of his paper to unforeseen ground conditions, because it is "the classic case that illuminates the problems." For a century, courts and standard forms swung between two extremes: the owner owes the contractor nothing (the contractor must inspect and satisfy himself, full stop), or the owner 
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